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Abstract

A Study on The Claim in

Revocation Suit

LEE YOON JUNG
School of Law, Public Administrative Law
The Graduate School

Seoul National University

Precedents and majority theories view the claim of revocation suits as
‘illegality of disposition’. In this regard, there is a strong opinion that argues
that ‘the infringement of the plaintiff's rights’ should also be included here.
However, unlike Germany, our administrative litigation law only stipulates
‘illegality’ as a requirement. Considering these provisions and the objective
litigation structure of the revocation lawsuit that can be grasped from this,

there is no need to add the Plaintiff's infringement of rights.

Whether the litigation is duplicated depends on whether the disposition is
the same. It is necessary to determine what the nature of the disposition is,
how it is specified, and what factors constitute a disposition. In addition,
since the disposition is meaningful as the subject of a revocation suit, the
meaning of the revocation suit should also be considered. Revocation suit is a

means by which the court examines the legality of the administrative
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disposition, and directly cancels the illegal disposition, so that the court
controls the administration through judicial review. As the subject of judicial
review, disposition is an administrative action, which is the enforcement of
the law, and is a decision made in accordance with the law by interpreting
the law and applying it to any facts. In that sense, the grounds for
disposition is a key component of disposition. Therefore, the disposition is
specified by the disposition office, the date of disposition, the counter party,
and the components of the order, and if the grounds for disposition change,

the identity of the disposition can be lost.

The grounds for the disposition is what the administrative agency actually
took as the basis and reason for the disposition while making the disposition.
What was not actually used as a ground for disposition can not be included
in the scope of the judgment of the revocation suit targeting the disposition,
even if it was a ground for disposition of the order. The administrative
agency has the authority to dispose of administrative affairs autonomously
and independently, and our current law does not recognize a lawsuit for

performance of obligations, so the same is true of refusal disposition.

A revocation judgment that recognizes the illegality of the disposition
should also have res judicata on a state compensation claim lawsuit that
makes the illegality of the disposition a legal requirement or a criminal
lawsuit that makes the legality of the disposition subject to violation an
implied constituent requirement. However, it is not desirable for the legality
of the disposition to be recognized as "fixed" in civil and criminal litigation
just because the disposition was not recognized as illegal due to a judgment
dismissed in the revocation lawsuit. In addition, the effect of prohibition of
repetition among binding forces under the Administrative Procedure Act
recognized for the revocation judgment has the nature of res judicata.

However, it is necessary to capture the binding force as an effect that
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encompasses the obligation to reposition and the obligation to restore the
original state in that it is the effect of the administrative agency's disposition
authority. Understanding the binding force in this way does not determine the
objective scope of the entire binding force by the litigation. However, as the
scope of the sameness of disposition, the limitation of adding or changing the
reason for disposition determines the objective scope of the prohibition of

repetition.

In addition, the obligation to restore the original state, which is recognized
as the content of binding power in interpretation, can indirectly supplement

the function of preventing duplicate litigation of litigation.

The concept of a lawsuit in a revocation lawsuit does not only change
depending on the perception of how to understand the revocation lawsuit, but
also serves as a bridge between the world of administrative law, which is a
substantive law, and the world of litigation procedures in administrative law.
The disposition that determines the content of the administrative legal
relationship goes to the content of the revocation lawsuit, which is an
objection to the disposition as much as the scope of the lawsuit, and the
content determined in the revocation judgment crosses the bridge of the
lawsuit and returns to the world of substantive law. The extent to which the
subject of the revocation lawsuit will be expanded from the original reason
for disposition is a question of whether to focus on pre-administrative control
at the administrative procedure stage or on doing it all at once at the
administrative litigation stage. Here, it can be seen that the litigation in the
revocation lawsuit plays a role in determining which side to attach more
weight to both arms depending on which side the center is placed on the

balance of both arms of administrative control.
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